 Johannesburg, South Africa, to illus-
trate the ways that criminalizing any aspect of the sex work transaction, including the demand-side, is problematic. By recognizing that some sex workers face the effects of multiple systems of oppression and that the criminal justice system has often been a source of oppression for these individuals, this Article argues that decriminalization should be the favored approach for those interested in improving the lives of sex workers. Moreover, the essentialist framing of the harms of sex work in the radical feminist literature is itself a reproduction of patriarchy and white supremacy, silencing the voices and experiences of sex workers themselves.
INTRODUCTION
The feminist legal scholarship on the criminalization of sex work has been divisive, leading some scholars to take a break from feminism' and others to rely upon rhetoric and inflammation over legal reasoning or empirical analysis. The criminal law has been the site for these largely philosophical debates about whether women 3 should be able to sell their ' JANET HALLEY, SPLIT DECISIONS: How AND WHY TO TAKE A BREAK FROM FEMINISM 8-9 (2006) (highlighting the importance of taking a "break" from feminist theory to develop alternative insights into power relations and social theory).
2 Ronald Weitzer has criticized the methodology of the radical feminist approach to sex work:
Violating the canons of scientific inquiry, the radical feminist literature on prostitution and other types of sex work is filled with "sloppy definitions, unsupported assertions, and outlandish claims" such writers select the "worst available examples" of sex work and treat them as representative. Anecdotes are generalized and presented as conclusive evidence, sampling is selective, and counterevidence is routinely ignored. Such research cannot help but produce questionable findings and spurious conclusions. I deliberately use the feminine to refer to sex workers throughout this Article because advocates of the radical feminist approach are primarily concerned with the violence of patriarchy in sex work and its ability to strip women of meaningful choic-bodies and how we should think about subordination, patriarchy, and coercion.' All the while, sex work is treated like an unchanging object that hurts, or empowers, a singular womankind. This Article embraces radical feminism's consideration of structural harms and domination, but nevertheless argues that the essentialist framing of the harms of sex work in the radical feminist literature is itself a reproduction of patriarchy and white supremacy. Radical feminism fails to account for the experiences of sex workers' intersectional identities by essentializing sex work, elevating and strengthening the criminal law as a tool to address these so-called harms, and silencing the voices of sex workers themselves. In the era of mass incarceration in the United States and discriminatory policing of foreign women in South Africa, women of color are keenly aware of the es. Accordingly, I am primarily referring to the cis "female" sex worker in this piece, although I acknowledge that there is a sizeable community of male and transgender sex workers in South Africa.
' Melissa Farley, Prostitution, Trafficking, and Cultural Amnesia: What We Must Not Know in Order to Keep the Business of Sexual Exploitation Running Smoothly, 18 YALEJ. L. &
FEMINISM 109, 111 (2006) ("Prostitution/trafficking/pornography thus systematically discriminate against women, against the young, against the poor and against ethnically subordinated groups. When prostitution is conceptually morphed into sex work, brutal exploitation by pimps becomes an employer-employee relationship. When prostitution is defined as labor, the predatory, pedophiliac purchase of a human being by ajohn becomes a banal business transaction."). In fact, women are disproportionately bought and sold in prostitution by men as a cornerstone of combined economic, racial, age-based, and gendered inequality, in which money functions as a form of force in sex because the women are not permitted to survive any other way. And the pimps and traffickers keep the lion's share of the earnings. That prostituted women were typically sexually abused in childhood previously, and most enter the sex industry as children, where they are frequently deemed by law as voluntarily engaging in crime, and then are arrested so they have a criminal record and cannot get a real job, underlines the layers of inequality involved in this technically consensual sexual activity. Thus is prostituted sex, the most multiply coerced sex on the planet, cherished as the ultimate example of consensual sex.
' See generally

Id. Compare with Ine Vanwesenbeeck, Another Decade of Social Scientific Work on Sex Work:
A Review of Research 1990-2000, 12 ANN. REv. SEX RES. 242, 244-45 (2001) (survey of empirical research on sex work finding that empirical "evidence began to accumulate that, in particular, the role of recruitment of force by pimps, and the role of drug use as stepping stones toward a prostitution career, were much less important than was often expected").
7
SeeJulia O'Connell Davidson, The Rights and Wrongs of Prostitution, 17 HYPATIA 84, 92 (2002) (noting that the radical feminist position essentializes women and takes an "over-optimistic view of women").
risks of criminalization and policing, and the criminal justice system should rarely be viewed as a sword for improving their lives. As Bernard Harcourt has argued, these debates are largely about harm and whether the harms of sex work should be subservient to individualistic interests. 8 Harcourt argues that such debates have collapsed the practical significance of the harm principle by being overly inclusive and reducing debates about (de)criminalization to debates over who can prove the most harms.
9 While the use of escalating harms may be inconsistent with the original intento of the harm principle as a limiting doctrine, the consideration of social harms is entirely consistent with the utilitarian ethos of assessing the common good," or what has been described as wealth maximization.1 2 Further, it is consistent with a policy approach that is sensitive to the public health literature, which frequently focuses on "harm reduction. * Id. at 113.
'o
Id. at 115 ("[T]he harm principle no longer acts today as a limiting principle
with regard to the legal enforcement of morality.").
See Part III infra, describing the utilitarian approach to criminal justice.
2
Richard Posner has advanced a brand of utilitarianism that is "constrained" and that focuses on maximizing wealth. Richard A. Posner, Wealth Maximization Reuisited, 2 NOTRE DAMEJ. L. ETHICS & PUB. POL'Y 85 (1985) . This approach has been criticized and opponents of utilitarian approaches criticize its ability to suppress the rights of the individual in support of the collective. In its most pure form, this may be problematic. Anthony T. Kronman, Wealth Maximization as a Normative Principle, 9 J. LEGAL STUD. 227, 227-29 (1980). " G. Alan Marlatt describes the European roots of the "harm reduction" model, which relies on pragmatism:
Harm reduction, with its philosophical roots in pragmatism and its compatibility with a public health approach, offers a practical alternative to either the moral or disease models. Unlike proponents of the moral model, who view drug use as bad or illegal and who advocate supply reduction (via prohibition and punishment), harm reduction shifts the focus away from drug use itself to the consequences or effects of addictive behavior. Such effects are evaluated primarily in terms of whether they are harmful or helpful to the drug user and to the larger society, and not on the basis of whether the behavior itself is considered morally right or wrong. Unlike supporters of the disease model, who view addiction as a biological/genetic pathology and promote demand reduction as the primary goal of prevention and abstinence as the only acceptable goal of treatment, harm reduction offers a wide range of policies and procedures designed to reduce the harmful consequences of addictive behavior.
may be a starting point for determining whether a law is beneficial to society, particularly when evaluating so-called "vices," which are often described as victimless crimes. Accordingly, this Article adopts a consequentialist approach for evaluating whether the criminalization of sex work is justified and argues that the harms of criminalization outweigh the structural harms of sex work, as described in the radical feminist literature. 4 Consequentialism is concerned with maximizing social welfare and improving general happiness based on the actual consequences of sex work, and supports criminalization where it is best for general happiness.'
5 Adopting this framework, this Article considers whether criminalization is justified, and focuses on the effects of punishment on female sex workers because radical feminism is presumably interested in protecting the interests of women in the sex trade.' 6 In weighing the harms of criminalization, my ethnographic research in South Africa demonstrates how the literature often ignores the "harm" of criminalization and limited economic opportunities.
While this Article relies on data from South Africa, it provides insights about how we should think about sex work, particularly insofar as women of color are involved, in the United States. Part I of this Article provides background on my research in South Africa and describes the research methodology. In Part II, this Article describes the arguments of the radical feminist literature concerning sex work and argues that its essentialization reproduces harms that are inherent in white supremacy and patriarchy. Part III of this Article argues that there should be a presumption against criminalization. Part IV of this Article adopts an intersectional lens to demonstrate how the harms of criminalization outweigh the harms of sex work itself, as illustrated by my research in South Africa. Part V of this Article recommends the adoption of a managed risks approach to assess whether the criminalization of sex work produces more harms than good in a particular locale, and to ensure the adoption of a local response that reduces the potential for the marginalization of sex workers. 1775 (2004) (describing the "consequentialist justification for state punishment, according to which punishment is merely an instrument for promoting future social welfare").
" Id. at 1776. ("According to the forward-looking, consequentialist theory... punishment is justified by its future beneficial effects." (citation omitted)).
1"
See supra, note 6.
I. RESEARCH IN SOUTH AFRICA
My analysis incorporates the findings from my legal ethnography on the policing of sex workers in Johannesburg, South Africa. During the course of my research, I adopted several research methods to allow for a multi-faceted analysis of the policing of sex work. These methods included participant observation, 56 semi-structured interviews, mapping of the policing of sex work, and focus group discussions. I spent nearly two years amongst sex workers and police to understand the perceptions, values, behaviors, and norms that govern the relationship between sex workers and police. "To make law a more effective instrument of policy, the argument runs, it is necessary to understand why it develops, what forms it takes, and especially what are its consequences."" This empirical research provides the context for my arguments regarding the treatment of sex work in the criminal law and feminist legal contexts. It provides insights that complicate how we should think and talk about sex work. While the empirical work was done in South Africa, it provides insights about how sex work is expressed that are relevant in the United States. Moreover, much of the radical feminist research on sex work exploits the South African context. An ethnographic approach is particularly useful in obtaining a greater understanding of how the criminal law treats sex work because culture plays such a significant role in how sex work is conceived. Police members, criminal justice actors, and scholars often incorporate their personal moral and cultural values into how they treat sex work." Understanding how and whether these values influence sex work, a research objective subject to value-based judgments and cultural marginalization, is significant. "If culture is to mean 'deep level assumptions,' then it cannot be read off structural arrangements or quantifications of ... attitudes. Instead, researchers need to take an ethnographic approach, whereby they prioritize the social actor and his/her subjective orientation ... .". Ethnography allows the researcher to explore how subjective values influence sex work by allowing the researcher to participate in and observe the everyday occurrences that form sex work.
2 ' Ethnography provides da- Ethnography studies the natural setting of the research object and interprets the subjective interactions that occur within it." My principal ethnographic data collection method was participant observation. Participant observation is a method for collecting data that requires the researcher to both actively participate in and observe the natural environ-24 ment of the research subjects. Although time consuming and not always specific to the research aim, participant observation is critical in revealing the distinctions between expressed conduct and actual conduct." It is capable of exposing biases, routine behavior, and understandings that research participants would rather not explicitly express. It requires more 26 than sitting back and watching. It requires that the researcher actively participate in the conduct of the informants, observe both the spoken and unspoken conduct and circumstances of informants, and continuously engage in data collection through extensive field notes." Because law is socially situated, these observations provide insight into how law is lived and expressed.
I engaged in participant observation for this research project by joining police members during their routine patrols of sex workers. I came to appreciate the exhaustion police members experience during 12-hour 281 shifts that stretch between 6:00 p.m. and 6:00 a.m. I also spent significant time within the police stations to contextualize the policing of sex workers within the larger policing task. Although I did not literally participate in policing by responding to community complaints or carrying a 2 firearm, I did accompany police members during routine patrols to respond to complaints and during traffic stops. I attempted to maintain as much proximity to the policing task as legally permissible. I conducted participant observation with sex workers by adopting the role of a friendly patron, spending significant time at sex work hot spots," drinking at sex work venues, socializing with sex workers, and living near a sex work hot spot.
MARTYN
I conducted semi-structured interviews with 36 sex workers and 25 police members regarding the relationship between police and sex workers. The sample is relatively small, but as Sandelowski has argued, "qualitative analysis is generically about maximizing understanding of the one in all of its diversity; it is case-oriented, not variable-oriented." 3 0 Accordingly, smaller samples are typical of qualitative research, which is concerned with depth and rich description. "An adequate sample size in qualitative research is one that permits-by virtue of not being too large-the deep, case-oriented analysis that is a hallmark of all qualitative inquiry, and that results in-by virtue of not being too small-a new and richly textured understanding of experience."
3 Qualitative research is concerned with achieving depth and providing description and need not 32 be generalizable. This research adopts an epistemological approach consistent with subtle realism, which is "a marker of an approach to social research that takes the view that, although we always perceive the world from a particular viewpoint, the world acts back on us to constrain the points of view that are possible."
3 It recognizes the subjectivity of the research process and views research as studying "transitive objects."0 Throughout this Article, I incorporate my personal experiences with the research object and comment on how perceptions of my personal identity shaped the research object, reflecting a conscious choice to interfuse reflexivity within the text. Reflexivity is a method for understanding how the "historical, socially constructed reality in a partial, provisional sense through an intensive, experimental encounter with people who live by these cultural constructions of reality." 3 This approach recognizes the multiple subjectivities that may occur during the research process and rejects a method- ology premised on singular objectivity. However, it also recognizes that the rubric of experiences possible during research is limited by the environment and the nature of the research object. Thus, this study recognizes my unique positionality in relation to the research participants, the shifting temporalities while studying the research object, and the subjectivities in interpreting how the urban landscape is mapped.
During the course of the ethnography, my perspective on the policing of sex work was constantly evolving and subject to the variables of passing time, seasonal and political changes, geography, and the observation of religious holidays. There was no singular "policing of sex workers." The policing of sex workers largely occupies a space on the margins of law, sometimes within the law and sometimes outside of it. This is a space where rules are constantly re-negotiated to satisfy the needs of the moment. Much of the feminist debate around sex work has focused on the sex worker and issues of consent, coercion, subordination, freedom, and sexual autonomy. Some of these debates proceed as if sex work were static. There often is a blanket recommendation for decriminalization or partial criminalization without much discussion about how these legal approaches would actually look on the ground.3 Much of the debate tends to be circular because it often avoids the most direct question: how do we, as feminists, want to think about sex? This Article provides an empirical basis for examining the structural harms of the criminalization of sex work and now addresses the question of whether the criminalization of sex work is justified.
II. THE RADICAL FEMINIST STRUCTURAL HARMS
There are generally four approaches to the criminalization of sex work, including: (1) total criminalization, (2) partial criminalization with the goal of eventual elimination of sex work, (3) decriminalization with 39 regulation, and (4) total decriminalization. Sex work is currently regulated pursuant to the first approach and is criminal for both the sex worker and sex work client in the United States" and South Africa.' Partial criminalization relates to the so-called "Swedish model," 4 2 which prohibits the conduct of the sex work client but does not criminalize the conduct of the sex worker. Radical feminists generally support this approach because it theoretically protects the sex worker, who is a victim of her 4 1 occupation, while criminalizing the client in the hopes of eliminating future demand for sex work. Legalization, or regulation, pertains to the decriminalization of sex work for both the client and sex worker although it allows for additional laws and/or ordinances aimed at regulating aspects of the sex work trade, e.g., zoning ordinances specific to brothels." Finally, decriminalization is the total elimination of all criminal sanctions relating to sex work . Under decriminalization, sex work would be treated like any other occupation, and would be subject to the general laws.
The theoretical underpinnings for the various legal outcomes generally rely upon principles advanced in a continuum from moralism, radical feminism, to liberal theory. Western-based radical feminism is often in conversation with liberal feminism and its ideas of individual choice and sex work as work. Radical feminists have argued that sex should never be However, feminists disagree as to whether sex should ever be viewed as viable work. Radical feminists argue that abolition is the ultimate goal because sex should never be an employment option." Jody Freeman provides an honest account of the radical feminist position:
Conceiving of sexuality in market terms dehumanizes how we think and act about something extremely important to our conception of self. It would reduce sexuality to just another fungible good because commodification leads to "the domino effect"-the tendency in our society to completely commodify in all respects and for all purposes that which is commodified at all. " Freeman boldly claims that "we need to reclaim values that affirm and enhance, not demean human beings. Feminism that is unwilling or unable to choose amongst an assortment of behaviors may be tolerant, but to me it is apathetic and apolitical." 5 2 But the declaration begets the question, whose values set the base level for the norms?
Carole Pateman argues that women who sell sex are selling themselves and thus their womanhood. Pateman claims that the social conditions of prostitution are such that, inherently, the women are subordinated.
5 4 Christine Overall similarly claims that women are subordinated in prostitution 5 5 and Debra Satz argues that although sex work is not inherently wrong, it is wrong to the extent that it influences men's perceptions of women. Central to the debate is the issue of autonomy: "Radical feminists say that prostitution is not a harmless, 'private' transaction but a : Overall, supra note 5, at 709. powerful means of creating, reinforcing, and perpetuating the objectification of women through sexuality." ,5
Scott Anderson resists the liberal treatment of sex work as another form of labor and argues that it reduces female sexual autonomy." He claims:
[A] person's sexuality almost always figures prominently as an aspect of his or her self-conception, status in society, and economic and social prospects.... It is because sex plays such a pivotal role in the lives of most adults . . . that it creates its own special . .. realm within which one can be more or less autonomous.
In this way, he argues that sex work reduces sexual autonomy.0 Radical feminists can be said to implicitly subscribe to the theory of asymmetry: "Those who hold the asymmetry thesis believe that markets in reproduction and sex are asymmetric to other labor markets." 6 ' They believe that sex markets cannot be compared to other markets because there is an asymmetry between the contracting parties in a sex work relationship. In general, sex is essentialized and universalized in this worldview." 2 " [I] n hegemonic Euro-American culture, sexuality and money are thought of as things that cannot, do not, and/or should not mix."a In addition to this essentialization of sex, Catharine MacKinnon and other radical feminists argue that sex work is a form of violence against women, and that sex workers cannot exhibit agency in a system of male subordination of women." Andrea Dworkin reduced sex work to the male experience: "In the male system, women are sex; sex is the whore.... Using her is using pornography.... Being her is being por- Much of radical feminism survives or falls entirely on the essentialization of sex and its reduction to a singular, universal experience where women are mere passersby and victims of sex.
Under the radical feminist theory, individual women's choices are given little regard or expression, and it is presumed that women cannot exercise a choice that involves the giving away of their bodies." This marks a deliberate deviation from traditional liberal theory. Much of "traditional liberal theory ... is committed to autonomy, individualism, and minimal state interference in private choice. Liberal theory is premised on an assumption that individuals are atomistic, pre-social beings who exist independent of their community."' Radical feminism concerns itself with structural concerns and views the woman who chooses to engage in sex work as either a victim of circumstance or a victim of her own false consciousness." Pornography is condemned for reinforcing the masculinity and patriarchy that demotes women to the satisfiers of male sexual urges." Melissa Farley has declared, "Like slavery, prostitution is a lucrative form of oppression. And both slavery and prostitution are rife with every imaginable type of physical and sexual violence."" She advocates for a form of radical feminism that intends to save women from the captivity of patriarchy."
Radical feminists have captured the imaginations of many, creating a political movement to ban the scourge of sex trafficking and child prostitution. 74 As Phil Hubbard notes, "conflicts between different sexualities, moralities and identities are often orchestrated by the press in a lurid and sensationalist manner to create national 'moral panics' about particular individuals and groups."1 Western discourses around sex trafficking " Freeman, supra note 51, at 98. If we are to prevent the harms of prostitution, and if its harms are intrinsic to prostitution, just as slavery's harms are intrinsic to that institution, then we must ultimately prevent the existence of prostitution. We must learn how it is that men make the choice to buy women in prostitution .... and its conflation with sex work is very much a testament to the power of moral sensationalism to regulate sexual deviants, even when it purports to protect them." All women who have traveled afar for sex work become included in the blanket label of "sex trafficking victim."" Through intense advocacy, the radical feminist movement has managed to pass several anti-prostitution bills and garner global support for a movement aimed at preventing sex trafficking, including the UN Trafficking Protocol 2978 and the 2000 US Victims of Trafficking and Violence Protection Act.
Id
7 9 In South Africa, there is the Prevention in the Trafficking of Person Act, 2013, which was enacted to give effect to international agreements regarding trafficking.o
As much as it purports to support subjectivity, the radical feminist position is predicated on its presumed objectivity, on its ability to proclaim universal truths about male and female sexuality. Sex is a topic infused with multiple subjectivities and alternate realities but is treated like an immovable object in some of these discussions. [Certain feminist groups'] construction of 'third world prostitutes' is part of a wider western feminist impulse to construct a damaged 'other' as justification for its own interventionist impulses. The central argument of this article is that the 'injured body' of the 'third world trafficking victim' in international feminist debates around trafficking in women serves as a powerful metaphor for advancing certain feminist interests, which cannot be assumed to be those of third world sex workers themselves. [Vol. 22:1frame their own sexualities."' For some reason, these women are enlightened enough to manifest personal sexual liberation but feel the need to limit whether sex workers can do the same for themselves. But the question remains if all women are subject to male domination and oppressed by it, then how can any of us defy this domination, let alone proclaim to identify uniform parameters for it? And whose version of domination do we accept? Are we to accept that of privileged Western feminists without question because they proclaim to have a higher consciousness above their research subjects? Are they not similarly blinded by male domination and thus unable to see(k) sexual liberation or provide consent?
The radical feminist body of feminist scholarship suffers from a critique that has long plagued feminism-it is part of the Western, middleclass, white female agenda that only superficially considers other experiences, particularly those of women of color or women in postcolonial societies. It generally lacks in its attention to intersectionality and the unique experiences of women who experience overlapping and intersecting forms of oppression. But, more critically, it is disconnected from classes of women who fall in this world and thus is plagued by assumptions and premises that simply do not apply in certain contexts. It identifies structural harms of sex work but fails to adopt a consequentialist approach in its advocacy for more criminalization, and thus fails to see that the structural harms from criminalization itself are in fact greater than the structural harms of sex work, as they define them.
III. HARMS FROM PARTIAL CRIMINALIZATION
My fieldwork shows that any form of criminalization of sex work may be harmful to sex workers, even if only the sex workers' clients are criminalized. During the course of my ethnography,8 I observed the harms 'I adopted a narrative methodology in this section to illustrate how the changes that I observed over time evolved and to demonstrate the variations of police-sex worker relationships in the same locale. Narrative inquiry has been defined as:
[A] collaboration between researcher and participants, over time, in a place or series of places, and in social interaction with milieus. An inquirer enters this matrix in the midst and progresses in the same spirit, concluding the inquiry still that stem from an approach that is consistent with partial criminalization.5 This section provides an empirically-grounded basis for questioning the partial criminalization model that has been advanced in the radical feminist literature. At my research site, Rosebank,8 there was a relatively small community of sex workers and police who worked around the Oxford Road area in Johannesburg. Police were very acquainted with the sex work hot spots and would take me on patrols in these areas. The sex workers knew the names of the police officers, and police officers were familiar with the various sex workers. The relationship between sex workers and police proved to be quite dynamic and cyclical during the course of my fieldwork in Rosebank. As the months went by, I learned that police officers negotiated informal rules with the individual sex work contractors. Sex workers were, as a general policy in the area, not arrested. The general policy of the Rosebank police was to ignore sex workers. Some officers solicited "permits" from individual sex workers new to the business, but despite this, the policy was generally one of tolerance and acceptance of sex work.
Nonetheless, both police and sex workers reported that police routinely arrested sex workers in 2011 and 2012, before I began my fieldin the midst of living and telling, reliving and retelling, the stories of the experiences that made up people's lives, both individual and social. D. Jean Clandinin, Narrative Inquiry: A Methodology for Studying Lived Experience, 27 REs. STUD. IN MusIc EDUC. 44, 46 (2006) . Using narrative as method employs the three dimensions of narrative which include "the personal and social (interaction) along one dimension; past, present and future (continuity) along a second dimension; place (situation) along a third dimension." Id. at 47. This method highlights the benefits of ethnography by highlighting how the depth of time allows the researcher to observe multiple iterations of the same research object and subjects. It provides a dichotomy for understanding how place and time impact how sex work is policed. Adopting a narrative approach "highlights the relational dimension of narrative inquiry. Narrative inquirers cannot bracket themselves out of the inquiry but rather need to find ways to inquire into participants' experiences, their own experiences as well as the co-constructed experiences developed through the relational inquiry process." Id. (noting that scholars have given "little theoretical or empirical attention to the demand side" of the sex work transaction, highlighting the value of research that provides insights to the policing of clients).
" Rosebank is located in the upper-middle-class northern suburbs in Johannesburg. The sex workers in Rosebank cater to a high-end clientele from Johannesburg's northern suburbs. The site allows for prompt and discreet transactions for individuals looking to purchase sex while their families wait for them at home. Rosebank sex workers are well aware of this and charge a premium for their services.
[Vol. 22:1work. Previously, police would request identification from sex workers and initiate deportation proceedings against sex workers who were unable to furnish identification. I was told that Rosebank police officers were charged with corruption and police brutality in connection with the policing of sex workers. This lawsuit had a chilling effect on the arrest of sex workers, and a formal policy prohibiting the arrest of sex workers was adopted. During semi-structured interviews, police officers acknowledged that measures were required to protect the human rights of sex workers and prevent their arrest. Adopting this human rights language, they claimed to have tolerated sex workers rather than arrested them or otherwise prevented them from working. After I had been in the field for several months, between August and November 2013, sex workers confirmed the police officers' accounts and repeatedly confirmed that the police were no longer policing them. Several sex workers indicated that during the prior year, the police would arrest them and harass them on a routine basis.
During this time period, the relationship between police and sex workers was quite individualistic; it really depended on the individual sex worker and the particular officer. As one sex worker informed me, police were "like anyone else. You like some and you hate others."" Another sex worker stated, "The police are like anyone else. Some are nice, some aren't."" 9 Sex workers informed me that they felt comfortable going to the police for assistance and would often call upon certain officers, who were regular clients. One sex worker reported that police members actually went to the sex workers while they were working outside and directed them to go to the police station if they experienced any police harassment or abuse. Police members, including the head of visible policing, acknowledged the illegality of the sex workers' acts but informed me that sex work simply was "not a police priority;" rather, robberies and other serious crimes in Rosebank demanded their attention. The police could no longer devote resources to the issue of sex workers, and so the "ladies of the night"9 were left alone.
A. Shifting Modes ofPolicing: The Swedish Model in Action
Up until November 2013, I had been consistently told that sex workers were no longer being harassed or arrested by the police. Nonetheless, during one of my night-time patrols, I observed an interaction between " Interview with Anonymous Sex Worker in Rosebank, S. Afr. (on file with author).
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Interview with Anonymous Sex Worker in Rosebank, S. Afr. (on file with author).
9 The police officers from Rosebank frequently referred to sex workers as ladies of the night, when they are trying to be polite. In other contexts, they would simply called sex workers "prossies" as shorthand for prostitutes.
LEWIS & CLARK IAW REVIEW one of my regular patrol partners, Sipho, and a sex worker that demonstrated how easily police and sex workers could end up in altercations. The corner of Oxford Road and Rudd Road near the Illovo Total gas station generally has a large population of transgender sex workers. As we drove past this corner one evening, Sipho was particularly annoyed by the sex workers and stated that they tended to be a bit disrespectful. One of the sex workers shouted profanities at Sipho, and he became visibly angry and stopped the police vehicle as if he were getting ready to jump out. But, he did not. Despite this near-confrontation, I spent my first five months in Rosebank being told that "the situation is fine," and with the exception of a few outliers, the relationship was cooperative and sex workers were comfortable going to the police for assistance.
However, following the December holiday period in 2013, the relationship between police and sex workers around Rosebank rapidly deteriorated. Sex workers informed me that the police had shifted their energies towards their clients. The police had begun to extort the clients who they found soliciting sex workers. This endeavor became so lucrative that patrolling officers would spend time at known sex work hot spots, waiting for clients to finish with sex work transactions so that they could engage in their scheme. I observed police from central Johannesburg patrolling in Rosebank and heard reports of police from Pretoria, a city one hour from Johannesburg, travelling to Rosebank in hopes of reaping huge returns from the large bribes that were being extracted from Rosebank clients. One police member recounted to me the practicalities of obtaining a client bribe:
INDIA:
What is the situation in terms of dealing with the clients of the prostitutes? KARABO: They must also arrest them because they are loitering in prostitution so they are accomplices.
[Vol. 22:1 RADICAL FEMINIST HARMS officers view as wholly inadequate for supporting a family, became too much to resist. This was a radical shift from the previous strategy of ignoring sex work to focus on more serious crimes. Police attempted to partner with sex workers to extort their clients, but most sex workers refused such arrangements, as it would compromise their very livelihood and thus was not worth the associated risks.
" Police dissatisfaction regarding salaries, benefits, and opportunities for further education, while policing what they perceive as increasing disorder, is also relevant in understanding why corruption, brutality, and poor service delivery occur during the policing of sex workers and why these police appeared to genuinely miss apartheid. Police members argued that during apartheid, police members earned living wages and were treated with respect. However, this belief may be based more on a mythology of what it meant to be police during apartheid than on reality. DEBORAH JAMES, MONEY FROM NOTHING 15 (2014) (describing the experiences of middle class individuals, including several police officers, who must go into debt and are generally "unable to sustain their future dreams with their present income"). 
3
This diagram illustrates the interconnecting relationships between the various players in the Johannesburg sex work arena. Sex workers in Johannesburg are generally independent contractors. As the diagram in Figure 1 shows, there are interconnecting relationships in a sex work
RADICAL FEMINIST HARMS transaction. By affecting one component of the interaction, police were also affecting sex workers. Although the police did not return to arresting sex workers during this period of intense client scrutiny, their demands on the sex worker clientele began to severely upset the delicate market that existed in Rosebank. The male clients who purchased sex from Rosebank were ordinarily married, white, and middle to upper middle class." They frequented Rosebank because the sex workers who operated there were reputed to be "professional" and "beautiful" and because the location was conducive to relative invisibility. Oxford Road is near several of Johannesburg's wealthy northern suburbs and allows clients to be stealthy in their purchase of sex because of the location's proximity to their homes. The sex workers in Rosebank were also less visible than those operating from central Johannesburg. They were generally careful to be discreet, to remain hidden under shadows and in dark corners, and repeatedly bragged amongst themselves that they were "true professionals." 9 3 Accordingly, Rosebank attracts a wealthy clientele, and the Rosebank police are highly sensitive to this fact.9 As a perverse manner of getting around human rights directives prohibiting the arrest of sex workers, police began targeting sex work clients, creating some devastating consequences.
As this criminalization of client activities intensified, police began demanding up to R7000, or approximately $700 at the time, from clients, threatening that they would report them to their wives. The illegality of sex work had very little impact on the conversation; it was a negotiation whose currency was morality, driven by the clients' fear of exposure to their wives and families. Several sex workers complained about the incessant police corruption:
GRACIOUS: Right now they took R1000 [or $100] from a client. When they [police] get money, they don't share. The client can come back and the client can be dangerous.
MELISSA: I had a client with a gun and he was extorted by the police. We went to do business and the police were waiting outside. They ask for bribes and say that you must pay to stand on this corner. You must pay, pay, pay.. . . If it's a white guy, they take so they don't want their wife to be told. If they [police] get 1000, they will give you 20. There were three Chinese guys who paid 1000 each [to the police]. They were driving a nice car. The police gave her 40 bucks. Luckily we did business, 200 each. It was a quick fuck, those guys cum fast.
CHRISTINA:
The clients are scared of police and will pay 1000 in bribes. I feel like I'm working for the police. The police have stopped arresting the sex workers and have been engaging these extortion schemes instead. They are targeting the clients.
The police were mostly complying with their newly adopted "human rights approach" to policing sex work, which prohibited the arrest of sex workers. But they were subverting the law for their individual benefit; they were abusing their authority by making adopting a de facto partial criminalization model. This shift towards extorting clients was the police's way of complying with policies to respect sex workers' human rights by eliminating the practice of frequently arresting them while continuing to police aspects of sex work. Rosebank police members indicated that they did not police sex workers themselves although they did police the conduct of clients. This approach is similar to the Swedish approach advanced by radical feminism in its focus on client criminalization and sex worker "protection." This case study illustrates the Swedish model in practice. The clients faced punishment from state actors, while the state actors left the sex workers alone. According to the radical feminist approach, this approach should eventually be the most beneficial to sex workers, and society in general by leading to the abolition of sex work.
B. The Arrest
The dangers of the Swedish approach became clear to me on February 16, 2016, when sex workers called me about police arresting clients. I 9 Ahmed, supra note 66, at 229. headed to the address where sex workers directed me and noticed that there were sex workers outside and a parked Metro police vehicle. The private security officer and Metro police officer, Officer Lerato, allowed me to enter the parking bay after I explained that I was a researcher and that I had been working primarily with the South African Police Service.
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It was quite strange to see Metro police in Rosebank, because the Rosebank SAPS usually policed the sex workers in the area, whereas the Metro police were ordinarily based in central Johannesburg in the evenings. This was not an area that Metro should be policing. The Metro police officer informed me that he was concerned because he saw people he did not know in the parking bay. I asked him whether they were arrested, and he said, "no." I then asked him why they were being detained because I learned that they had been detained for three hours. One sex worker, Lucy, stated, "I came and the Metro entered in here. They asked what are you doing here." Officer Lerato informed me, "We still do not know what is going on here. We are still finding out what happened. We are still wanting to know what's happening. We are working to see what happened, maybe they have a bad reason to be here." Everyone was gathered in the parking lot, where sex work transactions often took place because the security officers had a special arrangement with the sex workers there. The Metro police were aware of this and decided to wait there to find clients whom they could extort.
After another hour of detention, one sex worker complained to me that she has a child and that "the baby does not even have milk. How will she eat? Last night I was dropped off by a client and the police asked for With the rise of the National Party in 1948, the South African Police (SAP) became the main enforcement arm of the apartheid government, and the SAP has been described as the "medium through which apartheid was experienced." Benjamin 500 rands. Today police asked for 500 rands for each of the sex workers present." The sex workers were concerned that these clients would not come back after the negative experience. One sex worker detailed the severity of the situation in Rosebank: "One of us is in hospital because of a client. You call the police and they don't help. They are committing a crime because of the money. After they collect their bribes they don't care about it hurts us." This sex worker was recounting an instance where a sex worker had called the police for assistance because her client was being abusive to her. The police come to the scene but instead of assisting with protection, they extorted a bribe from the client, and that client, in turn, became more physically violent with her and sent her to the hospital.
Backup Metro police officers arrived after another hour, and Officer Dharam came out of his vehicle wearing a bulletproof vest. He was in his mid-30s to mid-40s, and he quickly began to interrogate me. I complied with his questioning and provided him with my contact information. After speaking with him, I was ready to leave the site because the situation was getting tense and I was concerned that the police officers would become violent. As I pulled up to the gate to leave, Officer Lerato indicated that I could not leave. He appeared to be posturing, and despite my pleas to be released, I was stuck. In fact, the officers instructed a female officer to handcuff me, but I walked away from the exit and stated that I would not leave of my own accord. I walked down an alley, and the female officer followed me and stated she would use force on me if I did not come closer to the group. I complied. The officers had now been talking for some time with the large group. The sex workers continued complaining about the lost income and time. I remained behind in a dark alley and slowly crept behind the building. When it seemed clear that no one was following me, I jumped over the fence, cutting my hands and ripping my pants. I then jumped over a second fence as sex workers watched from the outside and pleaded for me to be careful. Both of my hands were bleeding by this time. I ran into the Thrupps Shopping Centre and gestured for the sex workers to keep quiet. I quickly ran through the shopping center, dropped my bike helmet and jacket on the ground in the back of the parking lot, waved at the security guards, and made my way upstairs, skipping through the parking lot. I threw off my black jacket and donned a bright blue sweatshirt as I casually walked from Thrupps to my house so as to avoid looking suspicious. I arrived home, asked my husband for some assistance in retrieving my abandoned scooter, and waited for the Metro to leave the parking lot before speaking to the Securitas security staff about retrieving my bike.
Rosebank and Illovo sex workers called me endlessly the following day, each with different reports about Metro and SAPS officers asking clients for large bribes and clients, in turn, inflicting violence upon the sex [Vol. 22:1workers. Many women vowed not to return to Rosebank, and for several weeks following this evening, the streets of Rosebank were nearly empty, with very few sex workers operating on a given evening. In early February 2014, I counted more than 100 sex workers outside one evening; in the evening of the day following my near-arrest, I could only find 2 sex workers on the streets, both of whom appeared to be new to Rosebank.
If nothing else, this experience indicates that upsetting the market for sex work can reap devastating consequences. In the Rosebank case study, de facto partial criminalization worked in its encouraging police officers to "respect" sex workers. However, the police found a fail-safe to get around these legal requirements by focusing on the clients and exploiting the conditions of sex work. Jean and John Comaroff describe "lawfare": "the resort to legal instruments, to the violence inherent in the law, to commit acts of political coercion, even erasure is equally marked in postcolonies. As a species of political displacement, it becomes most visible when those who 'serve' the state conjure with legalities to act against its citizens."0 8
The focus on client activities was a form of "lawfare,"
99 an attempt to comply with human rights standards that have led police to remove their attention from the sex workers. The police members informed me that they did not police sex workers anymore because sex workers also have human rights. They were purposely adopting a policy that did not involve the frequent arrest and direct harassment of sex workers. They did not even cite the law when harassing clients. It was about morality and extorting the client's desires to remain invisible in the sex work transactions. 
C. A Consequentialist Analysis ofPartial Ciminalization
Upon adopting a consequentialist approach to balance the harms of sex against the harms of criminalization and punishment, it is clear that the partial criminalization is not justified. The partial criminalization model looks inadequate in its focus on client criminalization because clients can always turn their gaze onto sex workers. This approach, in fact, may end up jeopardizin the safety of sex workers, who are often already in a precarious position. The sex workers themselves were experiencing more violence under partial criminalization as compared to the period of de facto decriminalization because the police were intensely focused on policing clients, and sex workers complained that clients were more hostile toward sex workers because of the scrutiny. Several sex workers began 0 As Noah Zatz has argued:
[C]riminalization has tended to isolate women from one another (as evidenced by laws making it illegal for a set number of women to live together), encourage dependency on pimps, and cut off mobility between prostitution and other forms of work: "Prostitutes were uprooted from their neighborhoods and had to find lodgings in other areas of the city and in the periphery.... Cut off from other sustaining relationships, increasingly they were forced to rely on pimps for emotional security and for protection against legal authorities. Indeed, the wide prevalence of pimps in the early twentieth century meant that prostitution had shifted from a female-to a male-dominated trade, and there existed a greater number of third parties with an interest in prolonging women's stay on the streets." The form of prostitution encouraged by this historical process is one in which the subversive potential of prostitution is limited even while the supply of prostitutes is maintained. Zatz, supra note 62, at 301 (internal citations omitted).
working in locations that they previously avoided because of the harms they experienced at Rosebank. Under decriminalization, there was at least a provisional security in Rosebank. Under partial criminalization, the sex workers were exposed to more violence and felt less able to seek police assistance.
Moreover, the punishment of clients clearly harmed the sex workers by harming their source of income. Sex workers need clients to work. If one-half of the transaction is criminal, the sex workers cannot freely work. I received calls from several of the sex workers two weeks after the incident, asking for money to buy formula for their babies, or for food, and to otherwise meet their basic needs." The sex workers were concerned about their inability to work. Several of them indicated that they were the breadwinner for the family and needed sex work to provide for themselves and their children: PRUDENCE: I wouldn't be standing here if there was another job. I am the breadwinner for my family. I have kids.
This case study highlights how partial criminalization may, in fact, create social harms to sex workers, which do not justify the punishment of clients under the radical feminist framework. It illustrates how examining the instrumentality of the punishment from the perspective of the sex worker allows you to consider unintentional harms of criminalization that might otherwise be overlooked. Criminalization resulted in a heightened violence against sex workers, and made those sex workers who relied upon their income to become even more desperate for money. Several of the sex workers worked in more dangerous locations and were unable to negotiate with clients because of the heightened scrutiny.o ), http://www.plri.org/sites/piri.org/files/ Impact%20of%20Swedish%201aw_0.pdf ("[S] erious adverse effects of the Sex Purchase Act-especially concerning the health and well-being of sex workers-in spite of the fact that the lawmakers stressed that the ban was not to have a detrimental effect on people in prostitution.").
[Vol. 22:1as a survival strategy. Kamala Kempadoo criticizes radical feminists for failing to recognize that "the global sex trade cannot be simply reduced to one monolithic explanation of violence to women"0
The agency of Brown and Black women in prostitution has been avoided or overlooked and the perspectives arising from these experiences marginalized in dominant theoretical discourse on the global sex trade and prostitution. Our insights, knowledges, and understandings of sex work have been largely obscured or dominated by white radical feminist, neo-Marxist, or Western socialist feminist inspired analyses that have been either incapable or unwilling to address the complexities of the lives of women of color.1 04 She argues that sex work should be treated as a form of labor.
1 0 5 The role of race in the engagement of sex work should not be overlooked. She notes that "rt]hrough recognizing sex worker agency it becomes possible to uncover resistances to, and contestations of, oppressive and exploitative structures and regimes as well as the visions and ideologies inscribed in women's practices."a In a world of limited opportunities, sex workers manage risks and have made a calculated choice to adopt a profession within their existing economic paradigm.'o Sex work, for many, provides higher economic opportunities for women and men who otherwise face employment discrimination.'os In this manner, it is empowering and provides the sex worker with a lifestyle that would not otherwise be available. There have been efforts to empirically ground feminist legal theory and ensure its applicability in various contexts.' 09 However, the need to consider different contexts and how sex work may at times become a tool for female empowerment, particularly in the Global South and for women of color in the West, is critical." 0 This perspective provides a lens for understanding the experiences of sex workers of color in different contexts. Radical feminism reflects white supremacy in its failure to adequately address the concerns of sex workers of color and consider that these women always face constrained choices and multiple systemic barriers. Sex workers who are also low-income, or who are also migrant, or who are also women, or who are also black, may already exist in a paradigm where they have limited choices because they exist in an order that prioritizes white supremacy, patriarchy, and wealth."' Nonetheless, even under these conditions, and despite experiencing structural barriers, it seems repugnant to suggest that these women do not nonetheless have some agency. Adopting an intersectional lens makes it clear that one could almost always argue that women, particularly women with multiple identities, are making choices in a paradigm of structural disadvantage.' Despite this, we cannot say that these women can never exercise any choice."' To do so would silence these women and in turn makes the feminist advocates, who seek to liberate these women from their own false consciousness, the oppressors of these women, some of whom may choose sex work in light of their choices."' It begets the question, who is really empowered in these discourses?' 15 The sex worker or the scholars or activists who feel they know better than the sex worker herself?
Furthermore, the radical feminist scholarship around female sexuality and sex work reproduces patriarchy. It is " [o] ften the argument is simply a circular appeal to 'sex.""' 6 Discourses around sexuality often serve to reinforce the power of those dictating the sexual norms. While openly discussing sexuality and the role of sex workers serves to make the discussion more robust and transparent, it may also serve to reiterate models of sexuality that strengthen male dominance by presupposing that men sit at the top of the sexual hierarchy. Or are we to assume that men are naturally more sexual beings and thus the sole beneficiaries of anything relating to sex? We must question whether sex work is always sex. If we position ourselves in the place of the male client, then sex work is a sexual transaction. However, for some sex workers, sex work is solely work, not at all sex. It is not necessarily an expression of their sexual prowess, and they are not mere victims in the exchange of their services. As Foucault has stated, to engage in discourse may be an expression of power in and of itself."' Here, the radical feminist advocate or scholar appears to assert her power over and against the sex worker through a discourse of a singular woman who is a mere victim to sex. Such interpretation of sex work that relies upon the narrative of sex as solely a site for male dominance "produces the fiction of a universal sisterhood, bonded in its experience of victimization and violence. There is no space in this construction for difference or for the articulation of a subject that is empowered.""' The radical feminist debate is overly reliant on this essentialization of sex.
To be clear, sex workers are exposed to increased risks. They are often victims, or rather survivors,"' and yet they have nonetheless developed mechanisms for managing these risks and have perhaps chosen to face the risks associated with sex work over those associated with abject poverty.1 20 Because sex work is not static, even within my three research sites,' 2 ' it is presumptively changeable and able to adapt to more ideal conditions. Sex workers live in a complicated reality and occupy contradictory spaces.
2 They are not mere victims who require saving under any approach regarding criminalizing.
Ingridl24 is a sex worker whose experiences highlight some of the complexities of sex work. A mutual friend introduced me to Ingrid. Alt- Within Johannesburg, this is a multi-site study, focused on how sex workers are policed in both indoor and street-based environments. This case study involves five research sites in three geographic locations. These research sites represent a fraction of the typology of the sex work that is in Johannesburg but are sufficiently unique to highlight the diversity of the industry. ("[I]t is always difficult for capitalist society to maintain the chaotic, contradictory spaces it has produced, and Lefebvre reminds us that new 'differential spaces' forged through bodily practice may explode through the repressive and calculating spaces of capitalism.") 1 Name has been changed. hough she used to work at the Hillbrow Inn, I met her in Midrand, near where she now lives. When she first arrived in South Africa from Zimbabwe, she had to "squat" with her aunt for some time because she didn't have a place to stay. She eventually began working as a domestic worker. She was being paid very little and earned no more than R1500, or $150, each month. As a domestic worker, she was working for a married man and his wife, the latter of whom was very suspicious of her husband. He told Ingrid that she was a "pretty girl" and promised to take care of her. She soon left this employment.
One day, she saw a group of male friends with some "beautiful ladies who worked at Royal Park." The ladies bought all the guys drinks and told Ingrid, "You can use your body to do that yourself." Ingrid asked the guys she was with where to go, and she soon started working at the Hillbrow Inn. The money she was earning was "too much." Ingrid bought a fridge for R4000, or $400, earned in one week. She would go to restaurants, such as Ocean Basket, the South African equivalent to Red Lobster, and enjoy life in ways she could not have before beginning sex work. She did not want to do this work, but it provides her with a lifestyle that was otherwise beyond reach for her. Ingrid has two brothers, a mother, and two kids. She is the breadwinner in the family, and she "sacrificed for the family."
As Ingrid frequently told me, "it's not about men or sex, just money.... It wasn't easy [to do this]. This work can sometimes be humiliating." One client failed to pay her for services rendered. She was very upset because she went to his place for the transaction and he failed to compensate her. She recounted, "I need my money, and you wasted my time. I can't waste money." She had been with this client for two days. His wife learned of his infidelity and returned home early from a family trip to her mother's house. When the wife arrived, Ingrid informed the wife that she was just a friend and that she did not want her husband. Ingrid, who is in her early 30s, said that she was just passing through and that both the wife and the husband were younger than her. "Why would your husband want me? I'm old." However, the husband had not yet paid her for the services she had rendered, and she waited there from 10:00 a.m. to 4:00 p.m. as the husband and wife argued. She finally left, but not before she had an opportunity to take his identification and phone number as insurance of future payment. Once the husband realized he was missing his personal items, Ingrid was eventually compensated. Ingrid found a strategy for adapting to the uncertainty of future payment for services that had already been rendered. Ingrid recently quit working at Hillbrow Inn and has become a domestic worker earning R4000 per month.
During the course of my ethnography, dozens of sex workers I interviewed echoed Ingrid's story. Most of them did not want to do sex work, but they enjoyed the financial freedom it provided. Sex work allowed them to provide for their families but also exposed them to certain occupational hazards. Yet these hazards were negotiated by a system of coping mechanisms that allowed sex workers to minimize the risks. Sex workers often recounted working several sex work hot spots before settling on a location where they felt comfortable. They often worked with friends and were able to check out potential clients before entering their cars. Several sex workers had police clients whom they would call if they were having issues with other clients. They found ways to manage the risks of their occupation.
By contrast, radical feminism focuses on a conception of women sex workers as one-dimensional victims, but victims are not empowered."
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They require help and by definition are subject to the authority of those who deem them helpless. Although scholars who engage in sex-workeras-victim debates presumably aim to help or save the sex worker victim, they are simultaneously depriving sex workers of aspects of their selfdetermination, while ignoring their voices in the debates about what is best for them. "Most simply, sex workers' own understandings of their lives, and the ways of living embedded in those forms of understanding, are themselves part of the phenomenon under investigation." 1 2 ' Radical feminism disempowers sex workers by advocating for a world where they do not have the choice to manage the risks.
The sex worker was not merely a victim; she made choices but nonetheless had to manage real risks and dangers associated with her job. Treating sex workers as victims is an understandably attractive option. After all, it's easier to support policies for victims. However, we must question whether, in the denunciation of sex work and the relegation of its workers to victimhood, radical feminism reinforces male sexual hegemony predicated on the assumption that women are helpless and require protection as they are unable to remain emotionally detached during sex. Men are not perceived as victims in sex work transactions because they are presumed to be emotionally detached from the sex, viewing it merely as physical release.'2 Can't the women be similarly detached, viewing sex as a mere physical act for obtaining money? Furthermore, in adopting a radical feminist approach, do we not simply strengthen arguments that underlie patriarchy and systems that deny female expressions of open sexuality and ability to exploit their sexuality? Several domestic workers in South Africa have confided in me that they feel degraded by their work or would choose other work under more ideal circumstances. Should their form of labor also be criminalized to protect their dignity? Is sex for work really so different from other types of body labor in exchange for income?
Abolitionist arguments are problematic because they rely upon the essentialization of sexuality, womankind, and sex. They reify patriarchy by assuming that sex is necessarily harmful to women without acknowledging circumstances where women are able to exploit the desires of men to their economic benefit. They are premised on the notion that sex is necessarily an oppressive act for women and that women are incapable of separating their bodywork from their personal selves. These arguments also completely ignore the autonomy of the individual sex worker subjugating her choices for the better of a larger structure, which works against her individual interests. Abolitionists frequently argue for the Swedish model for sex work regulation as a universally suitable approach.
However, making women who are desperate for work even more desperate for their primary source of income seems harmful.
Moreover, to destructively declare sex work advocates as victims of false consciousness while silencing the voices of sex workers with opposing views is a form of violence against the sex worker victim whom the radical feminist presumably aims to protect and save, and itself seems to be a harm from this model.'1 3 The monolithic narrative of the sex worker as victim, without appreciation of the nuances of various sex worker life situations, variations between different classes of sex workers, or disregard for the colonial or post-colonial contexts of particular sex workers, serves only to benefit discussants promulgating a particular moral agenda, colored by their perceptions of appropriate female conduct.
A. Freedom from Punishment Means Freedom to Resist
It is important to appreciate that even the most exploitative of power relations present complexities. As Foucault has argued, discourses around sexuality and power relations defining them are not onedimensional. 3 "Foucault's post-structuralist theory posits the emergence 454, 455 (2012) (describing the instrumental use of Stockholm syndrome in prostitution debates).
' FOUCAULT, supra note 117, at 32-34.
of peculiarly modem forms of power that operate via mechanisms of normalization rather than authority and command." Within these discussions around sexuality, there may be expressions of resistance. South African sex workers have historically been penalized and tolerated, regarded as charlatans and renegades, as sites of contagion and disease, yet treated as necessary evils. 35 Within the complexity of the competing views towards the existence of sex work, sex workers have been both required and disdained; they have managed to push the discourse around sexuality and have served as a resisting force against conservative morality around sexuality.1 36 Nonetheless, the very act of sex work may be perceived as an exertion of sex workers' power through the resistance of the male patriarchal system that relegates female sexuality to private expressions of domesticity. And the economic aspect of sex work simply cannot be ignored. Money is how men have long controlled womenmarriage, which has been a site for the exercise of patriarchy and male The moment of paying a female prostitute is structured around a paradox. The client touches the prostitute's hand in a fleeting moment of physical intimacy in the exchange of cash, a ritual exchange that confirms and guarantees each time the man's apparent economic mastery over the woman's sexuality, work, and time. At the same time, however, the moment of paying confirms precisely the opposite: the man's dependence on the woman's sexual power and skill. Prostitutes stand at the flash points of marriage and market, taking sex into the streets and money into the bedroom. Flagrantly and publicly demanding money for sexual services that men expect for free, prostitutes insist on exhibiting their sexwork as having economic value.
Id.
at will." Peter de Marneffe argues that sex work contracts should be treated in the same way as other labor contracts involving hazardous conditions. Although the law has prohibited contracts that are voided due to public interest rationales, there may be reasons for it to be particularly careful about labor contracts, especially in contexts where limited labor options provide similar economic benefits in developing countries.' Sex workers frequently express their experiences as a form of dual consciousness of resistance and choice.1 4 Sex work does not fall neatly into a binary of choice or victimhood. There is frequently a contingent choice, which can be explored in Foucauldian terms.11
[The] Foucaultian conception of power as a force which bears out its effects on every social agent, rather than as a commodity to be wielded in the interests of the socially privileged to maintain the ongoing derision of the socially subordinate has been welcomed by contemporary feminist theorists who have become increasingly dissatisfied with the more totalitarian arguments of the radical gen-146 re.
Accordingly, there is no centralized form of power, and power can be expressed through resistance. Power is diffuse and cannot be attributed singularly to one source.m 14 In this way, sex workers are subject to male subordination and patriarchy. Like all women, they still manage to retain some power and may express resistance to their subordination. They are still able to organize and exert power against the subordination through their resistance. The denial of this ability is critical to radical feminist arguments. However, the only thing that separates those feminists from their sex worker "sisters" is that sex workers exert their power through sex rather than scholarship. Is the choice to be a scholar under male patriarchy really much different than the choice to be a sex worker? Why can we exercise our choice and not them? The only reasonable answer is that there is something about sex itself that creates a bar to this. But who should decide whether sex should make the difference? From the perspective of the sex worker, the community that criminalization is intended to protect under radical feminist approach, criminalization limits her ability to exercise resistance and counteract patriarchy. [Vol. 22:1
Hegel speaks of development as occurring in three stages. The savage person is at the first stage of development in and of itself.
14 9 She is the freest, capable of acting with no regard for rules or the confines of society. Once the person has been forced into a state society, she becomes enslaved." She must comply with the social norms of that state, be restricted by its rules, and comply with the norms it dictates. In this stage, she is no longer liberated and is confined. The third stage of development, the person as a citizen of a state, leads to ultimate freedom. She is now able to achieve tasks and experience a brand of liberty not available to her in her savage state.' This is the ultimate freedom, which is realized once a person enters into a civilized society. In her bondage, she has been set free.
5 3 In the various stages of development, she is in the process of becoming and evolving into something even freer than what she originally was.
Perhaps the same can be said about the woman who has chosen to engage in sex work. The initial entry into sex work may be a form of bondage if it is ultimately a profession that she would not choose for herself but rather tolerates because of her economic circumstances. She is bound by its unusual circumstances, demanding clients, and the whims of police members who regulate her activities in environments where they are deemed criminal. Before entering the sex work profession, she is quite literally free-er. However, in her process of becoming and through the act of sex work, she evolves into someone who is actually freer because of her engagement with sex work. In this sense, sex work becomes an agent for empowering sex workers and provides them with opportunities. In this sense, sex work might become an agent for empowering sex workers and provides them with opportunities. She is now possibly able to afford better care for her child, provide a better lifestyle for her family, and enjoy a life that would otherwise be unavailable to her.
Sex work, when viewed as such, can change lives and create greater freedom from the male patriarchal structures in its ability to change the economic reality of sex workers. The question then becomes whether economics is an accurate measure for assessing freedom. In capitalist societies, it is undoubtedly a measurement, if not the measurement.5 Money affords its holders access to opportunities otherwise unavailable. Suggesting that sex work can empower sex workers provides many moral dilemmas. For many, on its face, it is a suggestion that is morally repre- hensible and should be avoided at all costs. As Embrace Dignity argues in South Africa, if women must resort to sex work, then we must do more to create economic empowerment and economic freedom.' This argument is fine and should be considered; however, it does not preclude sex work as an alternative avenue for seeking such freedom. Various approaches can be adopted to encourage the same outcome. There is nothing to prohibit this from occurring. Rather, sex work should not automatically be excluded as a possible approach, especially for women with limited economic options.
Feminist discourses should focus on how to improve and create the ideal conditions for sex workers in practical terms. Prabha Kotiswaran has suggested that there is a middle ground for feminism that allows for the consideration of sex workers as agents without going as far as the "sex work advocate" approach.1" She claims that the majority of feminists are actually situated somewhere in the middle and that there is room for the tolerance of sex work as a form of labor.'5' She suggests that material feminism provides a mode for understanding the evolution of sex work in its sensitivity to the historical position of gender and other structures to understand gender.' 8 Material feminism recognizes that gender implications are situated within a particular historical context and reflect the political economy of the time.5") This approach is favorable in its recognition of female social positions as shifting.
Within the particular context of Johannesburg sex workers, all the women with whom I interacted were independent workers. Almost all of them had children, and none of them were skilled to engage in work outside domestic work in South Africa. In a country with 30 percent employment, 1 6 it is difficult to fathom outlawing, or abolishing, the primary means of work that allows these women to provide a better financial lifestyle for their families than otherwise available. They were managing their risks within a particular societal context. "In prostitution, the consequences of risk are different across markets.because different catego-"5 Letter from Nozizwe Madlala-Routledge, Exec. Dir., Embrace Dignity, to Baleka Mbete, Speaker, Nat'l Assembly and Thandi Modise, Chairperson, Nat'l Council of Provinces, (Dec. 10, 2014) (on file with PARLAMENTARY MONITORING GROUP), http://pmg-assets.s3-website-eu-west-1.amazonaws.com/160302EmbraceDignity.pdf:
[O]ur concern is the lack of understanding of the harms of the prostitution and its links to sex trafficking. Without addressing prostitution and all forms of commercial sexual exploitation, our effort to end gender oppression and sexual violence will continue to be undermined. Most of the police officer I interviewed supported decriminalization. Police participants were asked whether prostitution should be decriminalized. Moreover, in discussing the harms of sex work, the voices of sex workers themselves have been subordinated to the creation of a population that would continue to maintain the social hierarchy of the privileged feminist. Harms are considered as if the very definition of harm is not subject to cultural reinterpretations and reflective of white supremacy. A consequentialist model that prioritizes the perspective of sex workers acts is thus crucial.
Below is a chart analyzing the competing harms of sex work as compared to those of criminalization. It is consequentialist in focus on stated consequences of sex work and intersectional in its consideration of how these harms affect different communities. However, a singular model for sex work regulation should not be transposed to all contexts. The treatment of sex work must be localized. As seen during the course of my ethnography, there is no singular sex work, even within the same city or the same locality. Sex work is continuously shifting, and its formations are vulnerable to minor geopolitical changes. The appropriate regulation of sex work will vary by location and may require different solutions to accommodate this. Stark economic realities make sex work a viable option for some women. Taking away these women's clients does nothing to redress their economic situation and treats them as infants incapable of independent decision-making. In this way, a perspective that is decidedly intersectional, that is sensitive to overlapping systems of oppression by considering the sex workers' gender, race, and economic status allows for a nuanced analysis of the realities of using sex for work. Several sex workers, all of whom were black women with no comparable economic alternatives, articulated the economic realities that brought them to their work: ANNIE (Rosebank sex worker): I come every day for money. I have children. The hotels are full so I'm working in the street. CATHI: They are taking our clients. The clients now know about it that in Rosebank that the police take money. This is our money. These Rosebank police must stop, Norwood (police) must stop. Some are from Norwood and Johannesburg Central. Our clients are under threat. We are raising our children and we need this money. A managed risks approach, which is consistent with consequentialism, requires a more nuanced understanding of harm. 7 In determining whether conduct is harmful, there should be an evaluation of the competing harms that criminalization may cause and whether these harms can be reasonably managed.'6 To ensure that criminalization does not contribute to the marginalization of legal outsiders, risks should be evaluated from the perspective of those who will be directly impacted by the conduct that is criminalized.' 6 There are circumstances where it makes sense to allow individuals to manage competing risks.o In fact, it may cause greater harm to prevent individuals from engaging in sex work '" Cf Michael L. Rekart, Sex-Work Harm Reduction, 366 LANCET 2123 (2005) (outlining successful harm reduction programs that manage the risks that are associated with sex work). "" Dawn Whittaker & Graham Hart, acknowledged that the hetereogenity of sex work means that the sex work may be associated with lesser or greater harms depending on its social conditions:
[T]he women in this study were accorded a greater degree of protection than might otherwise be expected, mainly because of the social organisation of sex work using rented flats as a base, and working collaboratively with maids to control and manage clients, as far as this is possible. In certain circumstances the women can also be very proactive, and have greater control over and influence upon the working environment-this particularly applies as they gain more experience of sex work, and seek out more 'sympathetic' and responsive landlords. This in turn may extend to and facilitate greater control over client interactions. It is necessary to undertake a variety of studies of the different sectors of prostitution as there is a clear association between the social organisation of sex work and exposure to harm in the working environment. ' See Sanders, supra note 107, at 559 (noting that sex workers "actively weigh up the costs and benefits of an action and make calculated decisions to determine the outcome. The probability of encountering risks is not only determined by varying dispositions to risk taking and risk avoidance but also by competing preferences.").
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A managed risk approach goes hand in hand with an approach focused on harm reduction. In the Netherlands, The Dutch being sober and pragmatic people, they opt rather for a realistic and practical approach to the drug problem than for a moralistic or over-dramatized one. The drug abuse problem should not be primarily seen as a problem of police and justice. It is essentially a matter of health and social well-being. Changes in the traditional drug policy began to occur in the Netherlands as early as 1972.
In that year the Narcotics Working Party published a document concluding that the basic premises of drug policy should be congruent with the extent of the risks involved in drug use (Narcotics Working Party 1972). This policy change led to the adoption of a revised Dutch Opium Act in 1976, when a distinction was made in the law between drugs of "unacceptable risk" (heroin, cocaine, amphetamines, and LSD) and drugs with lower risk such as marijuana and hashish. Commenting on this distinction, Engelsman notes: "In this regard the Dutch prove very pragmatic and try to avoid a situation in which consumers of cannabis suffer more damage from the criminal proceedings than from the use of the drug itself." Marlatt, supra note 13, at 784 (internal citations omitted).
even after factoring in all the harms that currently exist when engaged in selling sex. This analysis should be specific to local conditions. In South Africa, there is a 23 percent unemployment rate, and for many women, sex work is the only way to afford a middle-class lifestyle.1 7 '
In many localities in the United States, the realities of an unjust criminal justice system may be reason enough to forgo any attempts to criminalize any aspect of sex work.
7 2 By relying upon criminal law as the mode for eradicating the harms of sex work, feminists have strengthened an institution that was designed to control and manage marginalized communities. The focus on the structural harms of sex work in the abstract has often failed to factor in the structural harms of criminal law and the legal system. Individuals who deal with overlapping systems of oppression, for example, black women who face patriarch and racial subordination, often must negotiate several risks or harms. To strip these individuals of tactics that they have adapted for maintaining a decent existence may be counterproductive in some instances, and oppressive in others.
Most of the police officers and sex workers I encountered during my research favored decriminalization. Although I agree with the sex workers and police members I encountered that sex work should be decriminalized in Johannesburg, I do not think that the question of how sex work should be treated stops there. There are strong reasons why sex work should not be criminalized,1 5 but there should be an infrastructure in place that guides police on how to interact with sex workers. Furthermore, over-emphasizing formal criminalization, even if only of clients, places too much confidence on the penal system to address issues relating to sex work. The history of the policing of sex work in South Africa reveals that sex work has mostly been policed informally and treated as a public nuisance matter.' 7 7 In any given locale, policies should reflect the Klasen, supra note 160, at 1.
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See Part IV supra about a presumption against punishment.
See Gruber, supra note 128, at 584.
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See Crenshaw, supra note 83, at 1245.
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For an overview of the various debates concerning the decriminalization of historical conditions that inform sex work as well as localization to address the particular concerns of the relevant community.7 It is important to develop a framework that recognizes the realities of sex workers. This framework might include police manual guidelines and training specific to the treatment of sex workers; messaging and communications manuals and toolkits that educate stakeholders about how to talk about sex workers and advance a narrative that empowers them; partnerships, and community forums comprising police and sex workers to discuss concerns and problem-solving strategies; increased sensitivity in the public health research that pertains to sex workers in the language used to speak about sex workers and the inclusion of sex workers' clients in the discussions; and partnerships that ensure that police are educated about the human rights and constitutional protections that they are mandated to provide sex workers.
CONCLUSION
By adopting an intersectional lens to the question of whether sex work should be criminalized, this Article demonstrates how the production of a criminal law order that criminalizes any aspect of sex work may be more harmful to sex workers than sex work itself. The turn toward the carceral in the radical feminist literature to eventually abolish sex work uses the tools of oppression and social control (criminalization) in an attempt to empower the sex worker victim while simultaneously silencing her voice and stigmatizing her conduct.
The social harms of sex work advanced by radical feminists are in fact reproduced within the radical feminist literature itself; i.e., radical feminism is itself an exercise of patriarchy and subordination, especially as concerned with the experiences of sex workers of color. Why should the needs of the singular womankind, who is presumably a white middleclass womankind, be elevated above the needs of the working class, of color, and of poverty? Should feminists ask poor women to wait for utopia, a world with equal economic opportunity, when they face real economic challenges today? Are the harms of being unable to feed a child, or living in a country with high unemployment, not also real? Isn't sex work a way to mitigate against other real harms that they face? And, " Activists have at times reinforced the discourses that police sex workers' bodies, for example in the public health context, while advocating for decriminalization. The law is viewed as the solution for sex worker issues, and the thrust of the debate focuses on criminalization. However, the law can be violent and discriminatory, especially towards disenfranchised women.
"' Catharine Mackinnon argues that "the abstract equality of liberalism permits most women does little more than does the substantive inequality of conservatism." 
